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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensation benefits under the
Longshore and Harbor Workers' Conpensation Act, as anmended (33



U S C 8901, et seq.), herein referred to as the "Act." The
heari ng was held on August 29, 2000 in New London, Connecti cut,
at which time all parties were given the opportunity to present
evi dence and oral argunents. Post-hearing briefs were not
requested herein. The following references will be used: TR
for the official hearing transcript, ALJ EX for an exhibit
offered by this Adm nistrative Law Judge, CX for a Claimant's
exhibit, DX for a Director’s exhibit and RX for an Enployer’s
exhi bit. This decision is being rendered after having given
full consideration to the entire record.

Post - heari ng evidence has been admtted as:

Exhi bit No. I tem Filing
Dat e
RX 8 Attorney Proctor’s letter
09/ 20/ 00
filing the
RX 9 Original Transcript of the
09/ 20/ 00

Septenber 11, 2000 Deposition
of Dr. Daniel Gerardi

CX 5 Attorney Enbry’'s letter
09/ 20/ 00
nmovi ng that the record herein
be cl osed
CX 6 Attorney Enbry’s letter
11/ 24/ 00
filing his
CX 7 Fee Petition
11/ 24/ 00
RX 10 Empl oyer’s coments t hereon 11/ 24/ 00

The record was cl osed on Novenmber 24, 2000, as no further
docunments were fil ed.



Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and t he Enpl oyer were in an enpl oyee- enpl oyer
relati onship at the relevant tines.

3. Cl ai mant all eges that he suffered an injury prior to
Septenber 14, 1998 in the course and scope of his enpl oynent.

4. Cl ai nant gave the Enmployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claimfor conpensation and t he
Enmpl oyer filed a tinmely notice of controversion.

6. The parties attended an i nformal conference on Decenber
1, 1999.

7. The applicable average weekly wage is $435.88, the
Nati onal Average Weekly Wage as of the date of injury.

8. The Enpl oyer has paid no benefits herein.
9. The dat e of maxi mum nmedi cal inprovenent is May 6, 1999,
the date on which Claimant’s pul nmonary function studies showed

an i npairment.

10. If causality is found, the Claimant has a thirty-one
(3199 percent permanent partial inpairnment of the whole person.

11. If causality is found, the Enployer as a self-insurer
is responsi ble for any benefits awarded herein.

The unresolved issues in this proceeding are:
1. Whet her Cl ai mant has established the fact of injury?

2. | f so, whether such injury is causally related to his
maritime enpl oynment.

3. | f so, whether the limting provisions of Section 8(f)
are avail able to the Enpl oyer.



Summary of the Evidence

David C. Erb, seventy-nine (79) years of age, with a high
school education and an enploynent history of manual | abor
began working in Decenber of 1940 as an apprentice ship fitter
at the Electric Boat Conpany, then a division of the General
Dynam cs Corporation ("Enployer”), a maritime facility adjacent
to the navigable waters of the Thanes River where the Enpl oyer
bui |l ds, repairs and overhaul s submari nes, and he renmni ned at the
shipyard until 1944, at which tinme he enlisted in the U S. Navy;
he served two (2) years and was honorably discharged in 1946.
He returned to the shipyard as a shipfitter in 1946 but was
| aid-off in 1947 due to a |l ack of work. He took a year off from
work and in 1948 or 1949 he opened a so-called “bobtailing” dry
cl eaning business, i.e., as he did not have his own equi pnent,
he “farmed (his) work out to a cleaner |ike Crown Cleaners in
New London that had all the required equipnent. He did that
work until 1950, at which tinme he was recalled to serve in the
Korean Conflict and agai n was honorably di scharged fromthe U. S.
Navy in 1953. He returned to the shipyard on April 9, 1953
again as a shipfitter and remained in that job classification
until sonmetinme in 1955, at which tinme he transferred to the
Desi gn Departnent, remaining in that classification until 1986,
at which tine he retired at age 65. (CX 4 at 3-10; RX 3)

As a designer Claimnt worked in an office building nost of
the time but “(o)nce in a while we’d have to go down on the boat
or check a job out that we were designing.” In his work as a
shipfitter, Claimant was daily exposed to and inhal ed asbestos
dust and fi bers when he had to cut and apply so-call ed asbestos

bl ankets -- “6 by 6 to 8 by 8 (feet) long and just like a very
I i ght wool en bl anket” -- that he used “to cover up any piping or
el ectrical wiring going underneath where the sparks would be
flying from welding or burning.” According to Claimnt, the
bl anket “was soft and when you spread it out, it flaked out..

to cover the stuff,” i.e., pipes, machinery and equi pnent. He
al so worked in close proximty to the other trades - such as

el ectricians, machinists, pipe fitters, burners and welders -
whose work activities caused snoke, funes and dust to fly around
the anmbient air of the work environnment. He worked only on new
ship construction and he could not “recall” being exposed to
asbestos in his work as a designer and he answered, “Not that
of ten” when he was asked if he had been exposed to any dust or
fumes while he worked as a designer. \When asked to el aborate,



Cl ai mant described incidental exposures while he “was |just
passing through a departnent...to |ocate a foundation or
sonet hing” and where welding or other work activities were
t aki ng place, Clainmant remarking that this incidental exposure
occurred during those few tines that he had to go down to the
boats in his capacity as a designer. He did not receive any
chest x-rays as part of the Enployer’s screening program of
t hose shipyard workers exposed to asbestos and he did not
receive any nedical treatnent for any pul nonary problenms until
1981, at which tine he began to experience breathing problens
and began treatnment with Dr. Louis V. Buckley, a pulnonary
specialist. (CX 4 at 10-16)

Dr. Buckl ey prescribed “throat sprays and a nedi cati on” and
Cl ai mant bel i eves chest x-rays were taken at that tine. He also
had regular physical exams with his famly doctor in nearby
Mystic and sonmetinme in early 1999 he had additional chest x-
rays, as well as pul nonary function studi es taken by Dr. Buckl ey
at Lawence and Menorial Hospital (L&V. Cl ai mant snoked
cigarettes fromage 19 until he retired in 1986, thereby giving
him at least a forty-six (46) year snoking history. He has
suffered from high blood pressure and his current nmedications
i nclude an inhaler, a high blood pressure pill and baby aspirin,
81 ng. (CX 4 at 17-24)

Cl ai mant was evaluated and treated for suspected cardiac
problems by Dr. Mlstein about ten or eleven years ago.
Cl ai mant could not recall when the Enployer |ast used asbestos
in new vessel construction, although he did periodically visit
the boats at |east through the 1970, but these were new vessels
and not already-conm ssioned submarines being overhaul ed or
ref ur bi shed. Claimant did recall being exposed to cigarette
snoke as a designer due to those snoking in that office
envi ronnment, including his owmn. (CX 4 at 25-31)

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a credible
Claimant, | nmake the foll ow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
w tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of



any particular nmedical examn ner. Banks v. Chicago Grain
Trinmmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U. S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Termnal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimcomes withinits
provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nuch to the nexus between an enpl oyee's mal ady and
his enploynent activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Clai mnt's
uncontradicted credible testinony alone nmay constitute
sufficient proof of physical injury. ol den v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with
the requirenent that a claimof injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prinma facie" case. The Supreme Court has hel d t hat
“la] prima facie ‘claim for conpensation,” to which the
statutory presunmption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enploynent."” United States |ndus./Fed. Sheet Metal, Inc., v.
Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep't
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,

627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inmpairment is plainly insufficient to shift the
burden of proof to the enployer.” U.S. Industries/Federal Sheet
Met al , I nc., et al., V. Di rector, Ofice of Wrkers'

Conmpensation Progranms, U. S. Departnment of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federal

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.



Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil ding and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rather, a <claimant has the Dburden of
establishing only that (1) the clainmant sustained physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kelaita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prima facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynment or worKking
condi tions. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenment Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai nmant
establ i shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oyment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Volpe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nmust weigh all of the

evi dence rel evant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

The U.S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prinma
faci e clai munder Section 20(a) and that Court has issued a nobst
significant decision in Bath Iron Works Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

In Shorette, the United States Court of Appeals for the



First Circuit held that an enployer need not rule out any
possi bl e causal rel ati onshi p between a cl ai mant’ s enpl oynent and
his condition in order to establish rebuttal of the Section
20(a) presunption. The court held that enployer need only
produce substantial evidence that the condition was not caused
or aggravated by the enploynent. 1d., 109 F. 3d at 56, 31 BRBS at
21 (CRT); see also Bath Iron Wrks Corp. v. Director, OACP
[Hartford], 137 F.3d 673, 32 BRBS 45 (CRT)(1st Cir. 1998). The
court held that requiring an enployer to rule out any possible
connecti on between the injury and the enpl oynent goes beyond t he
statutory | anguage presum ng the conpensability of the claim®“in
t he absence of substantial evidence to the contrary.” 33 U S.C.
§920(a) . See Shorette, 109 F.3d at 56, 31 BRBS at 21 (CRT).
The “ruling out” standard was recently addressed and rej ected by
t he Court of Appeals for the Fifth and Seventh Circuits as well.
Conoco, Inc. v. Director, OANCP [Prewitt], 194 F.3d 684, 33 BRBS
187(CRT) (5th Cir. 1999); Anerican Grain Trimmers, Inc. v. OACP
181 F. 3d 810, 33 BRBS 71(CRT)(7th Cir. 1999); see also O Kell ey
v. Dep’'t of the Army/NAF, 34 BRBS 39 (2000); but see Brown v.
Jacksonville Shipyards, 1Inc., 893 F.2d 294, 23 BRBS 22
(CRT)(11th Cir. 1990) (affirmng the finding that the Section
20(a) presunption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causal
rel ati onship between the injury and the work).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons exi sted which could have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271
(1989). If claimant's enpl oyment aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. General
Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents substantial evidence sufficient to sever the connection
bet ween cl aimant's harm and his enploynent, the presunption no
| onger controls, and the issue of causation nust be resolved on
t he whol e body of proof. See, e.g., Leone v. Seal and Term nal
Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimnt did not establish a prim



facie case of causation and, in the alternative, that there is
substanti al evidence of record to rebut the Section 20(a), 33
U.S.C. 8920(a), presunption. | reject both contentions. The
Board has held that credi bl e conplaints of subjective synptons
and pain can be sufficient to establish the elenent of physical
harm necessary for a prima facie case for Section 20(a)
i nvocati on. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimant's statenments
to establish that he experienced a work-related harm and as it
is undisputed that a work accident occurred which could have
caused the harm the Section 20(a) presunption is invoked in
this case. See, e.g., Sinclair v. United Food and Commerci al
Wor kers, 23 BRBS 148, 151 (1989). Mbreover, Enployer's general
contention that the clear weight of the record evidence
establishes rebuttal of the pre-presunption is not sufficient to
rebut the presunption. See generally Mffleton v. Briggs Ice
Cream Co., 12 BRBS 445 (1980).

The presunmption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C § 920. What this requirement neans is that the
enpl oyer nust offer evidence which negates the connection
bet ween the alleged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a nedi cal expert who testified that an enpl oynment injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of lawto rebut the presunption because
the testinmony did not negate the role of the enployment injury
in contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion
which did entirely attribute the enpl oyee’s condition to non-
wor k-rel ated factors was nonetheless insufficient to rebut the
presunption where the expert equivocated somewhat on causation
el sewhere in his testinony). Where the enployer/carrier can
of fer testinony which negates the causal |ink, the presunption
is rebutted. See Phillips v. Newport News Shipbuilding & Dry
Dock Co., 22 BRBS 94 (1988) (nedical testinony that claimnt’s
pul monary probl enms are consistent with cigarette snoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the

Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
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establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimant’s enpl oynent while
the remaining 1% was in an area far renoved from the cl ai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee’'s establishnent of the
prima facie el ements of harm possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunpti on passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
exam ning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was i n equi poi se, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U S. 920, 89 S. C. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all admnistrative bodies. Director, OAWNP v. Greenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after Geenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Enpl oyer disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machi ne Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynent did not cause, contribute to, or aggravate his
condition. See Peterson v. CGeneral Dynanmi cs Corp., 25 BRBS 71
(1991), aff’d sub nom Insurance Conpany of North Anerica v.
U.S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U. S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryl and, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The probative
testinmony of a physician that no rel ationship exists between an
injury and a claimnt’s enploynment is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submits substantial countervailing
evidence to sever the connection between the injury and the
enpl oynment, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whole body of
proof. Stevens v. Taconma Boatbuil ding Co., 23 BRBS 191 (1990).

10



Thi s Adm ni strative Law Judge, in wei ghing and eval uating all of
t he record evidence, may pl ace greater wei ght on the opi nions of
the enpl oyee’'s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Sir Gean Anps v. Director, OACP, 153 F. 3d
1051 (9" Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9th
Cir. 1999).

In the case sub judice, Clainmant alleges that the harmto
his bodily frame, i.e., his pleural plagques and chronic
obstructive pul nonary di sease (COPD), resulted fromhis exposure
to and i nhal ati on of asbestos and other injurious stinmuli at the
Enpl oyer's shipyard. The Enployer has introduced no evidence
severing the connection between such harm and Caimnt's
maritime enpl oynent. In this regard, see Ronei ke v. Kaiser
Shi pyards, 22 BRBS 57 (1989). Thus, Cl aimant has established a
prima facie claimthat such harmis a work-related injury, as
shal | now be di scussed.

I njury

The term"injury" means accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oynment
or as naturally or unavoidably results from such accidenta
injury. See 33 U.S.C. 8902(2); U S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensation
Progranms, U.S. Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), rev'g Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the
enpl oynment -rel ated i njury need not be the sol e cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conbines with or
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aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shipping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. CGeneral Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
injury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shi pyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); M jangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-related conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WMATA, 21 BRBS
248 (1988).

I n occupati onal disease cases, there is no "injury" unti
the accunul ated effects of the harnful substance manifest
t hensel ves and cl ai mant beconmes aware, or in the exercise of
reasonabl e diligence or by reason of nmedical advice should
becone have been aware, of the relationship between the
enpl oynment, the disease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U S. 913 (1955). Thorud v. Brady-Ham |ton Stevedore
Conmpany, et al., 18 BRBS 232 (1987); Geisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite time. The fact that
claimant's injury occurred gradually over a period of tine as a
result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury within the neaning of the Act.
Bath Iron Works Corp. v. Wiite, 584 F.2d 569 (1st Cir. 1978).

In the case at bar, Claimnt has offered his May 6, 1999
pul ronary function studies wherein Dr. Buckley agrees with the
di agnosis of Dr. E. Fulchiero that the studi es showed “(c)hanges
consistent with obstructive airway disease, pronounced in
degree, with overdistension, wthout maldistribution. DLCO
within normal range. Limted response to bronchodilator.” Dr.
Buckl ey read Cl ai mant’s January 22, 1999 chest x-ray as show ng
COPD, fibrotic changes and probable scarring in the left upper
| obe with pleural thickening. (CX 2)
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In his Septenber 23, 1999 report, Dr. Buckley opines that
Claimant’s COPD is due to his cigarette snmoking history of
“about forth-five pack-years” and to his "additional exposures
to industrial lung irritants, welding funes, grinding dust,
etc.,” and that seventy-five (75% percent of his COPDis due to
his cigarette smoking and twenty-five (25% percent to his
occupati onal exposures. Dr. Buckl ey, describing Cl ai mant’ s COPD
as “noderate-to-noderately severe obstructive airways di sease,”
rating Claimant’s inpairnment as twenty (20% of the whole
person.

Dr. Arthur C. DeGaff, Jr., after the usual social and
enpl oynment history, his reviewof Claimnt’s nedical records and
di agnostic tests and after the physical exam nation, agreed on
t he di agnosi s of COPD, the doctor, a noted pul nonary speci ali st,
“not(ing) a significant reduction in lung function relative to
the patient’s age between 1981 and 1999 indicating progression
of disease.” Dr. DeGaff, rating Claimant’s COPD as thirty-
three (33% of the whole person, opined that “(c)ontributing
factors to developnment fo chronic obstructive lung disease
i nclude cigarette snmoki ng and occupati onal exposure to irritant
dusts and funmes which occurred while working at Electric Boat
and to a lesser extent to Claimant’s service in the U S. Navy.
Moreover, Dr. DeGraff agreed on the apportionnent suggested by
Dr. Buckley. (CX 3)

Dr. Daniel A Gerardi exam ned Claimnt at the Enployer’s
request and the doctor, in his Novenmber 22, 1999 Consultation
Summary, after the wusual social and enploynent history, his
review of Claimant’s diagnostic tests and the physica
exam nati on, concluded as follows (RX 4 at 5-6):

“| MPRESSI ONS:
1. Chronic obstructive pulnmonary disease related to 1ong
standi ng cigarette snoking.

2. Hi story of cigarette snoking.

3. Asbest os exposure w thout evidence for asbestos rel ated
| ung di sease.

4. Hypertensi on, essential.

5. Osteoarthritis, particularly involving both hands.
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6. Bi |l ateral hearing | oss.
7. Hi story of bilateral ankle fractures and | eft armfracture.
8. Cataract, left eye, with history of cataract in right eye.

“COMMENTS AND RECOMMENDATI ONS: M. Erb is suffering from
chronic obstructive pul nonary disease and this is responsible
for his synptons of dyspnea on exertion. There is anple
evidence given his history of cigarette snmoking as well as
physi cal exam nation findings, in particular pul nonary function
and r adi ographi c studi es, which are conclusive for this disease.
In addition, this seens to be aggravated condition, seens to be
aggravated by some symptons of rhinitis and nasal polyposis.
This is currently under treatnment by his private physician.

Al t hough there has been a history of asbestos exposure there is
no evidence for asbestos related lung disease at this tine.

This includes the absence of pleural parenchymal disease or any
obvi ous malignancy. G ven the tinme since his exposure to the
asbestos, primarily fromthe El ectric Boat Shipyard, the absence
of asbestos related |lung disease (sic). This is a favorable
situation since one woul d expect to see sonme evi dence of pleural

di sease, usually on the order of 15-20 years, or beyond, from
initial sustained exposure. This does not exclude, however, the
devel opment of asbestos related |ung disease in the future but
it would seem |l ess |ikely. He shoul d continue to have annua

survey exans in regard to pulmonary function studies, in
particular chest x-rays, to survey for any evidence for
mal i gnancy or change in his lung function.

Therefore, using reasonable nedical judgnent and the AMA Gui de
to the Evaluation of Respiratory Inpairment, 4th edition, 1993,
| would ascribe M. Erb a 40% i npairment for both |ungs and the
whol e person. O this inpairnment, I would ascribe 5%to changes
related to obesity and the remaining 35% to changes related to
chronic obstructive pul nonary di sease,” according to the doctor.

The parties deposed Dr. CGerardi on Septenber 11, 2000 (RX
9) and the doctor, a noted pulnonary expert, is Director,
OCccupational Lung Di sease, Saint Francis Hospital and Medical
Center, is an Assistant Professor of Clinical Medicine at the
University of Connecticut School of Medicine and is Board-
Certified in Internal Medicine, Pulnonary Disease and Critica
Care Medi cine. The doctor reiterated his opinions that
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Cl ai mant’ s breat hi ng probl enms began in the early 1980s, that the
respiratory synptons increased in the five years prior to the
exam nati on, that he had “devel oped sone sinus di sease and nasal

pol yposis,” as well as “worsened exercise tolerance and
i ncreased shortness of breath” and that his past medical history
i ncluded hypertension and osteoarthritis. Dr. Gerardi’s

di agnosis was COPD “related to his history of ~cigarette
snmoki ng,” and while Clai mant had been exposed to asbestos, the
doctor “did not find evidence for asbestos-rel ated pul nonary or
chest disease,” although he was hypertensive and “had a history
of osteoarthritis.” Dr. Gerardi agreed that Claimnt’s My 6,
1999 pul nonary study denonstrated a pernmanent partial inpairnent
that he rated at forty (40% percent, according to the AMA
Gui des, Fourth Edition, with five (5% percent due to obesity
and thirty-five (35% percent due to his COPD. Mor eover, Dr.
CGerardi opined that Clainmnt’s shipyard exposure to asbestos,
dust, snoke and funmes “coul d have aggravated” his pre-existing
COPD caused by his alnmost fifty (50) pack-years snoking history
and that Claimant’s COPD and his hypertensi on have conbined to
make his current inpairnent both materially and substantially
greater as a result of his prior COPD and prior hypertension
t han woul d have been the case had he not had those pre-existing
disabilities present. (RX 9 at 3-14)

As not ed above, Dr. Buckley and Dr. DeGraff have opi ned t hat
Claimant’s COPD is due to the cunul ative effect of his extensive
cigarette snoking history, perhaps as much as fifty (50) pack-
years, and of his shipyard exposures to asbestos, dust and
fibers, as well as grinding dust, welding snoke and fumes and
ot her injurious pul nmonary stinuli.

The Enpl oyer has offered the November 22, 1999 report of Dr.
Cerardi in an attenpt to rebut the statutory presunption in
Claimant’s favor. However, the doctor’s report (RX 4) and his
deposition testinmony (RX 9) actually support Claimnt’s case
because the doctor admits that Claimnt’s shipyard exposures to
asbestos and other injurious stinmuli “could have aggravated”’
Claimant’s pre-existing COPD, thereby resulting in a new and
di screte injury, although nost of Claimant’s forty (409 percent
permanent partial inmpairment was due to his cigarette smoking
history, with five (5% percent thereof “related to obesity.”

(1d.)

Moreover, Dr. Buckley’'s medical records relating to his
treatment of the Claimant reflect that the COPD and hypertension
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were diagnosed as early as My 21, 1981 (RX 5-1), that
Cl ai mant’ s asthma was reported on August 16, 1996 (RX 6-15) and
that Dr. Buckley's inpression as of January 16, 1997 was
“(a)sbestos pleural disease.” (RX 5-11)

Accordingly, in view of the foregoing, | find and concl ude
that Claimant’s COPD constitutes a work-related injury as it
directly resulted from his shipyard exposures to and inhal ati on
of asbestos dust and fibers, as well as other injurious stinuli.
| further find and conclude that the date of injury and
disability is May 6, 1999, the date on which Claimnt’s
pul monary  function st udi es denonstrat ed hi s pul nonary
i npai rnent, that the Enployer had tinmely notice thereof by nmeans
of a protective claimfor benefits received by the Enployer on
Cct ober 6, 1998 (RX 1) and that Claimant tinely filed for
benefits once a dispute arose between the parties. (RX 2) In
fact, the principal issue is the nature and extent of Claimant’s
disability, an issue | shall now resol ve.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nmedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.M. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U. S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or medical condition al one. Nar dell a v.
Canpbel | Machi ne, Inc., 525 F.2d 46 (9th GCir. 1975) .
Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. American Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enployee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Aver age Weekly Wage

For the purposes of Section 10 and the determ nati on of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, thetime of injury is the date on which the enpl oyee
or claimnt becomes aware, or on the exercise of reasonable
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dil i gence or by reason of nedical advice should have been aware,
of the relationship between the enploynent, the di sease, and the
death or disability. Todd Shipyards Corp. v. Black, 717 F.2d
1280 (9th Cir. 1983); Hoey v. General Dynam cs Corporation, 17
BRBS 229 (1985); Pitts v. Bethlehem Steel Corp., 17 BRBS 17
(1985); Yal owchuck v. General Dynam cs Corp., 17 BRBS 13 (1985).

The 1984 Anmendnents to the Longshore Act apply in a new set
of rules in occupational disease cases where the time of injury
(i.e., becones mani fest) occurs after claimant has retired. See
Woods v. Bethlehem Steel Corp., 17 BRBS 243 (1985); 33 U S.C
88902(10), 908(C)(23), 910(d)(2). In such cases, disability is
defi ned under Section 2(10) not in ternms of |loss of earning
capacity, but rather in terns of the degree of physical
i npai rment as determ ned under the guidelines pronul gated by the
Ameri can Medi cal Association. An enployee cannot receive total
di sability benefits under these provisions, but can only receive
a pernmanent partial disability award based upon the degree of
physi cal i npairment. See 33 U.S.C. 8908(c)(23); 20 C.F. R
8702.601(b). The Board has held that, in appropriate
ci rcunmst ances, Section 8(c)(23) allows for a permanent parti al
i npai rment award based on a one hundred (100) percent physical
i mpai rment. Donnell v. Bath Iron Wirks Corporation, 22 BRBS 136
(1989). Further, where the injury occurs nore than one year
after retirement, the average weekly wage is based on the
Nati onal Average Weekly WAage as of the date of awareness rather
t han any actual wages received by the enpl oyee. See 33 U S.C
8910(c)(2)(B); Taddeo v. Bethlehem Steel Corp., 22 BRBS 52
(1989); Smth v. Ingalls Shipbuilding, 22 BRBS 46 (1989). Thus,
it is apparent that Congress, by the 1984 Amendnents, intended
to expand the category of claimnts entitled to receive
conpensation to include voluntary retirees.

However, in the case at bar, Claimant may be an involuntary
retiree if he left the workforce because of work-related
pul nronary probl ens. Thus, an enployee who involuntarily
wi thdraws from the workforce due to an occupational disability
may be entitled to total disability benefits although the
awar eness of the rel ationship between disability and enpl oyment
di d not becone manifest until after the involuntary retirenent.
In such cases, the average weekly wage is conputed under 33
US C 8910(C) to reflect earnings prior to the onset of
disability rather than earnings at the later tinme of awareness.
MacDonal d v. Bethlehem Steel Corp., 18 BRBS 181, 183 and 184
(1986). Conpare LaFaille v. General Dynam cs Corp., 18 BRBS 882
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(1986), rev'd in relevant part sub nom LaFaille v. Benefits
Revi ew Board, 884 F.2d 54, 22 BRBS 108 (CRT) (2d Cir. 1989).

Thus, where disability conmences on the date of involuntary
w thdrawal from the workforce, claimant's average weekly wage
shoul d refl ect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wge
under Section 10(d)(2)(B).

However, if the enployee retires due to a non-occupati onal
disability prior to manifestation, then he is a voluntary
retiree and is subject to the post-retirenent provisions. I n
Wbods v. Bet hl ehem Steel Corp., 17 BRBS 243 (1985), the Benefits
Revi ew Board applied the post-retirenent provisions because the
enpl oyee retired due to disabling non-work-rel ated heart di sease
prior to the manifestation of work-rel ated asbestosis.

The Benefits Review Board has held that the Adm nistrative
Law Judge erred in setting a 1979 comencenent date for the
per manent partial disability award under Section 8(c)(23) since
x-ray evidence of pleural thickening alone is not a basis for a
per manent inpairnment rating under the AMA Gui des. Therefore,
where the first nedical evidence of record sufficient to
establish a permanent inpairnent of decedent’s |ungs under the
AMA Guides was an April 1985 nedical report which stated that
decedent had disability of his lungs, the Board held that the
permanent partial disability award for asbestos-related | ung
i mpai rment should conmence on March 5, 1985 as a matter of |aw.
Ponder v. Peter Kiewit Sons’ Conpany, 24 BRBS 46, 51 (1990).

Claimant is a so-called voluntary retiree under the Act as
he took a normal /voluntary retirenment on August 29, 1986, at age
65 (RX 7) and as his asbestos-related di sease was di agnosed by
Dr. Buckley and attributed to Claimant’s maritime enpl oynent on
Sept enber 23, 1999. (CX 1)

Accordingly, in view of the foregoing, I find and concl ude
that Claimant is entitled to an award of benefits for his
thirty-one (31% per cent per manent parti al i npai r ment,

commencing on May 6, 1999, based upon the National Average
Weekly Wage as of that date, or $435. 88. The parties have
conprom sed the inpairnment ratings of Dr. Buckley (20%, Dr
DeGraff (33% and Dr. Gerardi (40%, and | accept such
conprom se (31% as reasonabl e.
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| nt er est

Al t hough not specifically authorized inthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation payments.
Aval l one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d i nterest awards on past due benefits to ensure that the
enpl oyee receives the full amount of conpensation due. WAtkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynami cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuilding, 22 BRBS 78 (1989); Smith v. Ingalls
Shi pbui I ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui I di ng, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynam cs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mant whol e, and
held that ". . . the fixed six percent rate should be repl aced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills .
Grant v. Portland Stevedori ng Conpany, 16 BRBS 267, 270 (1984)
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would become
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
the Enployer timely controverted Claimant’s entitlenent to
benefits. (RX 2) Ranpbs v. Universal Dredging Corporation, 15
BRBS 140, 145 (1982); Garner v. Odin Corp., 11 BRBS 502, 506
(1979).

Medi cal Expenses
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An Enpl oyer found i abl e for the payment of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatment is
recogni zed as appropriate by the medical profession for the care
and treatment of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Whodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); WMayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
also entitled to rei mbursenment for reasonabl e travel expenses in
seeki ng medi cal care and treatment for his work-related injury.
Tough v. GCeneral Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U.S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlement to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi renment under Section 7(d) that claimant obtain enpl oyer's
aut hori zation prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbuil ding Division, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a cl ai mant has
been refused treatnment by the enployer, he need only establish
that the treatnent he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971),;
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanmount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wwal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
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aut horize needed care, including surgical <costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANCP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attendi ng physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimant nmay not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F.R 8702.422. However, the enployer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
infjury be disabling for a claimant to be entitled to nedical
expenses; it only requires that the injury be work related
Romei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
| ngal I s Shi pbuilding, 16 BRBS 168 (1984); Jackson v. lIngalls
Shi pbui | di ng, 15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that Cl ai mant has shown good cause, pursuant to Section
7(d). Caimant advised the Enployer of his work-related injury
inatinmly manner on October 6, 1998, and requested appropriate
nmedi cal care and treatnent. However, the Enployer did not
accept the claimand did not authorize such nmedi cal care. Thus,
any failure by Claimant to file tinmely the physician's report is
excused for good cause as a futile act and in the interests of
justice as the Enployer refused to accept the claim

Accordi ngly, the Enpl oyer is responsible for the reasonabl e,
necessary and appropriate nmedi cal care and treatnment relating to
hi s asbestos-rel ated di sease and his COPD, comrenci ng on Oct ober
6, 1998 (RX 1), including a conpl ete annual physical exam nation
to nonitor such injury, subject to the provisions of Section 7
of the Act.

Section 8(f) of the Act

Regardi ng t he Section 8(f) issue, the essential el ements of
that provision are met, and enployer's liability is limted to
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one hundred and four (104) weeks, if the record establishes that
(1) the enployee had a pre-existing permanent partial
disability, (2) which was manifest to the enpl oyer prior to the
subsequent conpensable injury and (3) which combined with the
subsequent injury to produce or increase the enployee's
permanent total or partial disability, a disability greater than
that resulting fromthe first injury alone. Lawson v. Suwanee
Fruit and Steanship Co., 336 U.S. 198 (1949); FMC Corporation v.
Director, OACP, 886 F.2d 118523 BRBS 1 (CRT) (9th Cir. 1989);
Director, ONCP v. Cargill, Inc., 709 F.2d 616 (9th Cir. 1983);
Director, OANCP v. Newport News & Shipbuilding & Dry Dock Co.,
676 F.2d 110 (4th Cr. 1982); Director, OACP v. Sun Shi pbuil di ng
& Dry Dock Co., 600 F.2d 440 (3rd Cir. 1979); C & P Tel ephone v.
Director, OWP, 564 F.2d 503 (D.C. Cir. 1977); Equitable
Equi prent Co. v. Hardy, 558 F.2d 1192 (5th Cir. 1977); Shaw v.
Todd Pacific Shipyards, 23 BRBS 96 (1989); Dugan v. Todd
Shi pyards, 22 BRBS 42 (1989); MDuffie v. Eller and Co., 10 BRBS
685 (1979); Reed v. Lockheed Shi pbuil ding & Construction Co., 8
BRBS 399 (1978); Nobles v. Children's Hospital, 8 BRBS 13
(1978). The provisions of Section 8(f) are to be liberally
construed. See Director v. Todd Shi pyard Corporation, 625 F.2d
317 (9th Cir. 1980). The benefit of Section 8(f) is not denied
an enpl oyer sinply because the new injury nerely aggravates an
existing disability rather than creating a separate disability
unrelated to the existing disability. Director, OANCP v. General
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynami cs Corp., 6 BRBS 762 (1977).

The enpl oyer need not have actual know edge of the pre-
exi sting condition. Instead, "the key to the issue is the
avai lability to the enployer of know edge of the pre-existing
condition, not necessarily the enployer's actual know edge of
it." Dillingham Corp. v. Massey, 505 F.2d 1126, 1228 (9th Cir.
1974). Evi dence of access to or the existence of nedical
records suffices to establish the enpl oyer was aware of the pre-
exi sting condition. Director . Uni ver sal Ter m nal &
St evedoring Corp., 575 F.2d 452 (3d Cir. 1978); Berkstresser V.
Washi ngton Metropolitan Area Transit Authority, 22 BRBS 280
(1989), rev'd and remanded on ot her grounds sub nom Director v.
Berstresser, 921 F.2d 306 (D.C. Cir. 1990); Reiche v. Tracor
Marine, Inc., 16 BRBS 272, 276 (1984); Harris v. Lanbert's Poi nt
Docks, Inc., 15 BRBS 33 (1982), aff'd, 718 F.2d 644 (4th Cir.
1983). Delinski v. Brandt Airflex Corp., 9 BRBS 206 (1978).
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Mor eover, there must be information available which alerts the
enpl oyer to the existence of a medical condition. Eymard & Sons
Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT) (5th Cir.
1989); Arnmstrong v. General Dynanics Corp., 22 BRBS 276 (1989);
Ber kstresser, supra, at 283; Villasenor v. Mrine Muintenance
| ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport News
Shi pbui Il ding and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
WIlliam E. Canpbell Conpany, 14 BRBS 762 (1982). A disability
will be found to be manifest if it is "objectively determ nabl e"
from nmedi cal records kept by a hospital or treating physician.
Fal cone v. GCeneral Dynam cs Corp., 16 BRBS 202, 203 (1984).
Prior to the conpensable second injury, there nust be a
nmedi cal | y cogni zabl e physi cal ailnent. Dugan v. Todd Shi pyards,
22 BRBS 42 (1989); Brogden v. Newport News Shi pbuil ding and Dry
Dock Company, 16 BRBS 259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
econom cal ly disabling. Director, OAMCP v. Canpbell Industries,
678 F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied, 459
U.S. 1104 (1983); Equitabl e Equi pment Conpany v. Hardy, 558 F. 2d
1192, 6 BRBS 666 (5th Cir. 1977); Atlantic & Gulf Stevedores v.
Director, OACP, 542 F.2D 602 (3d Cir. 1976).

An x-ray showi ng pleural thickening, followed by continued
exposure to the injurious stimuli, establishes a pre-existing
per manent parti al di sability. Topping V. Newport  News
Shi pbui I ding, 16 BRBS 40 (1983); Musgrove v. WIlliamE. Canpbell
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OACP (Bergeron) v. General Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli wv.
General Dynamics Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS
202 (CRT)(1st Cir. 1991) In addressing the contribution el ement
of Section 8(f), the United States Court of Appeals for the
Second Circuit, in whose jurisdiction the instant case ari ses,
has specifically stated that the enployer's burden of
establishing that a claimant's subsequent injury al one woul d not
have cause claimant's permanent total disability is not
satisfied nerely by showi ng that the pre-existing condition nade
the disability worse than it would have been with only the
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subsequent injury. See Director, OANCP v. General Dynam cs Corp.
(Bergeron), supra.

Section 8(f) relief is not available to the enpl oyer sinply
because it is the responsi bl e enpl oyer or carrier under the | ast
enpl oyer rule pronulgated in Travelers Insurance Co. V.
Cardillo, 225 F.2d 137 (2d Cir. 1955), cert. denied sub nom,
Ira S. Bushey Co. v. Cardillo, 350 U.S. 913 (1955). The three-
fold requirenments of Section 8(f) nust still be met. Stokes v.
Jacksonvill e Shipyards, Inc., 18 BRBS 237, 239 (1986), aff’d sub
nom , Jacksonville Shipyards, Inc. v. Director, 851 F.2d 1314,
21 BRBS 150 (CRT)(11tM Cir. 1988).

However, enployer's liability is not limted pursuant to
Section 8(f) where claimant’'s disability did not result fromthe
conbi nati on or coal escence of a prior injury with a subsequent
one. Two "R" Drilling Co. v. Director, OANCP, 894 F.2d 748, 23
BRBS 34 (CRT) (5th Cir. 1990); Duncanson-Harrelson Conpany V.
Director, OMCP and Hed and Hatchett, 644 F.2d 827 (9th Cir.
1981). Mor eover, the enployer has the burden of proving that
the three requirenents of the Act have been satisfied.
Director, OACP v. Newport News Shipbuilding and Dry Dock Co.,
676 F.2d 110 (4th Cir. 1982). Mere existence of a prior injury
does not, ipso facto, establish a pre-existing disability for
pur poses of Section 8(f). American Shipbuilding v. Director,
OWCP, 865 F.2d 727, 22 BRBS 15 (CRT) (6th Cir. 1989).
Furthernore, the phrase "existing permanent partial disability"
of Section 8(f) was not intended to include habits which have a
medi cal connection, such as a bad diet, lack of exercise,
drinking (but not to the level of alcoholism or snoking.
Sacchetti v. General Dynamcs Corp., 14 BRBS 29, 35 (1981);
aff'd, 681 F.2d 37 (1st Cir. 1982). Thus, there nust be sone
pre-exi sting physical or nmental inpairnment, viz, a defect in the
human frame, such as alcoholism diabetes nellitus, labile
hypertension, cardiac arrhythm a, anxi ety neurosis or bronchi al
probl ens. Director, OACP v. Pepco, 607 F.2d 1378 (D.C. Cir.
1979), aff'g, 6 BRBS 527 (1977); Atlantic & Gulf Stevedores,
Inc. v. Director, OANCP, 542 F.2d 602 (3d Cir. 1976); Parent v.
Duluth M ssabe & Iron Range Railway Co., 7 BRBS 41 (1977). As
was succinctly stated by the First Circuit Court of Appeals, ".

snoki ng cannot beconme a qualifying disability [for purposes
of Section 8(f)] wuntil it results in nmedically cognizable
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synptons that physically inmpair the enployee. Sacchetti, supra,
at 681 F.2d 37.

As Claimant is a voluntary retiree and as benefits are being
awar ded under Section 8(c)(23) for his asbestos-rel ated di sease
(CX 1), only his prior pulnonary problems can qualify as a pre-
exi sting permanent partial disability, which, together wth
subsequent exposure to the injurious stimuli, would thereby
entitle the Enployer to Section 8(f) relief. In this regard,
see Adanms v. Newport News Shipbuilding and Dry Dock Conpany, 22
BRBS 78, 85 (1989).

I n Adanms, the Benefits Review Board held at page 85:

"Regarding Section 8(f) relief and the Section 8(c)(23)
claim we hold, as a matter of | aw, that Decedent's pre-existing
hearing | oss, | ower back difficulties, anem a and arthritis are
not pre-existing permanent partial disabilities which can
entitle Enmployer to Section 8(f) relief because they cannot
contribute to Claimant's disability under Section 8(c)(23). A
Section 8(c)(23) award provides conpensation for permnent
partial disability due to occupational disease that becones
mani fest after voluntary retirenment. See, e.g., MaclLeod v.
Bet hl ehnem Steel Corp., 20 BRBS 234, 237 (1988); see also 33
U . S.C. 88908(c)(23), 910(d)(2). Conpensation is awarded based
solely on the degree of pernmanent inpairment arising fromthe
occupational disease. See 33 U S.C. 8908(c)(23). Section 8(f)
relief is only available where claimant's disability is not due
to his second injury alone. In a Section 8(c)(23) case, a pre-
exi sting hearing |loss, or back, arthritic or anem c conditions
have no role in the award and cannot contribute to a greater
degree of disability, since only the inpairnment due to
occupational lung disease is conpensated. 1In the instant case,
t herefore, only Decedent's pre-existing COPD could have conbi ned
with Decedent's nmesothelioma to cause a materially and
substantially greater degree of occupational disease-related
di sability. Accor di ngly, Decedent's other pre-existing
di sabilities cannot serve as a basis for granting Section 8(f)
relief on the Section 8(c)(23) claim Simlarly, with regardto
Section 8(f) relief and the Section 9 Death Benefits claim only
Decedent's COPD could, as a matter of law, be a pre-existing
disability contributing to Decedent's death in this case. The
evi dence of record establishes a contribution fromthe COPD to
Decedent's death, in addition to respiratory failure from
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nmesot hel i oma. See generally Dugas (v. Durwood Dunn, Inc.),
supra, 21 BRBS at 279."

| n Adans, the Board noted, "there is evidence that prior to
contracting nesotheliom, Decedent suffered from chronic
obstructive pul nonary di sease (COPD), hearing |oss, |ower back
difficulties, anema and arthritis. The Director argues that
Enpl oyer failed to establish any elements for a Section 8(f)
award based on Claimant's pre-existing chronic obstructive
pul monary di sease, back condition, arthritis and hearing | 0ss."

In the case at bar, the Enployer relies upon Claimnt’s pre-
exi sting COPD and hypertension since 1981 in support of its
argument that Section 8(f) is applicable herein.

Cl ai mant’ s nmedi cal records have been extensively summari zed
above and, on the basis of ny evaluation of those records, |
find and conclude that the Enployer is entitled to the limting
provi si ons of Section 8(f) of the Act for the foll ow ng reasons.

Cl ai mrant was exposed on a frequent basis to asbestos dust
and fibers and other injurious stinmuli during his maritine
enpl oynent as a shipfitter from 1940 to 1944, from 1946 to 1947
and from 1954 to 1955, that he was also exposed to asbestos
while serving in the U S. Navy from 1944 to 1946 and from 1950
to 1953, that he was intermttently exposed to the wusual
injurious stimuli while he worked as a designer from 1955
t hr ough August 29, 1986 whenever he had to go down to the boats
or passed through the various production departnments where the
ot her trades were engaged i n various aspects of shipbuil ding and
generating the usual dust, snoke, fumes and other injurious
stimuli. Cl aimnt began to experience breathing problens in the
early 1980s and Dr. Buckley diagnosed “noderate COPD’ and
essential hypertension on May 21, 1981 (RX 5-1) Dr. Buckl ey
continued to see Claimant as needed (RX 5 at 2-27) and
Claimant’s continued to be exposed to the injurious stimuli is
graphically denonstrated in the doctor’s chart notes and until
January 16, 1997, at which time the doctor’s inpression was
“(a)sbestos pleural disease.” (RX 5-11)

As Dr. DeGraff has opined that Claimant’s permanent parti al
inpairnment is due to the cunulative effect of his fifty (50)
pack-year cigarette snoking history, his shipyard and U. S. Navy
exposure to asbestos, as well as his shipyard exposures to the
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above-identified occupational exposures (RX 4), and as Dr.
DeGraff and Dr. Buckley agree on such cunul ative effect (CX 3,
CX 1), the Enployer is entitled to the limting provisions of
Section 8(f) of the Act.

Attorney's Fee

Claimant’ s attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enpl oyer as a
self-insurer. Claimant’s attorney filed a fee application on
Novenmber 24, 2000 (CX 7), concerning services rendered and costs
incurred in representing Clai nant between Decenber 6, 1999 and
Cct ober 31, 2000. Attorney Stephen C. Enbry seeks a fee of
$5, 266. 60 (including expenses) based on 22.50 hours of attorney
time at $165. 00 and $200.57 per hour and 6.25 hours of paral egal
time at $64.00 per hour.

The Enmpl oyer has accepted the requested attorney’ s fee as
reasonabl e in view of the benefits obtained and the hourly rates
charged. (RX 10)

I n accordance with established practice, | wll consider
only those services rendered and costs incurred after Decenber
16, 1999, the date of the informl conference. Servi ces

rendered prior to this date should be submtted to the District
Director for her consideration.

In light of the nature and extent of the excellent | egal
services rendered to Claimant by his attorney, the amount of
conpensation obtained for Claimnt and the Enployer’s comments
on the requested fee, | find alegal fee of $5,266.60 (including
expenses of $380.10) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C F.R
§702. 132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the follow ng
conpensation order. The specific dollar conputations of the

conpensation award shall be adm nistratively performed by the
District Director.
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It is therefore ORDERED t hat:

1. The Enpl oyer as a self-insurer shall pay to Cl ai mant
conpensation for his thirty-one (31% percent pernmanent parti al
i mpai rment fromMay 6, 1999 t hrough the present and conti nui ng,
based upon the National Average Wekly Wage of $435.88, such
conpensation to be conputed i n accordance with Sections 8(c)(23)
and (2)(10) of the Act.

2. The Enployer’s obligation herein is |limted to the
payment of 104 weeks of permanent benefits and after the
cessation of paynments by the Enpl oyer, continuing benefits shall
be paid, pursuant to Section 8(f) of the Act, fromthe Special
Fund established in Section 44 of the Act until further Order.

3. The Enpl oyer shall receive credit for all amounts of
conpensation previously paid to the Claimant as a result of his
injury and the parties have stipul ated that such credit anounts
to $5,536.49. (TR 8)

4. | nterest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed fromthe date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District
Director.

5. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedical care and treatnment as the Claimant's work-
related injury referenced herein my require, including a

conpl ete annual physical exam nation to nmonitor his COPD and
asbestos related pleural disease, even after the tinme period
specified in the second Order provision above, subject to the
provi sions of Section 7 of the Act. Such benefits shall
commence on October 6, 1998. (RX 1)

6. The Enpl oyer shall pay to Claimnt’s attorney, Stephen
C. Enbry, the sum of $5,266.60 (including expenses) as a
reasonable fee for representing Claimnt herein before the
O fice of Adm nistrative Law Judges bet ween Decenber 6, 1999 and
Cct ober 31, 2000.
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DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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